LEGAL FACT SHEET
CUSTODY DISPUTES BETWEEN NON-PARENTS AND PARENTS*
Non-parents who are caring for children often need to seek custody or guardianship of children. If the parents’
consent and the caregiver is suitable, there should be no problem in getting a court order granting legal custody
or guardianship.
If the parent objects, then the court must hold a trial. Trials involving a parent and a nonparent caregiver happen
frequently, and there is a large number of cases that supply precedents for these proceedings. Of these, one of
the most important is Bennett v. Jeffreys, 40 N.Y.2d 543 (1976). In Bennett, the New York State Court of
Appeals expanded the circumstances whereupon a trial court must decide custody based upon the best interests
of children in a custodial dispute involving a parent and a non-parent. The Court’s decision in Bennett
specifically added a new threshold circumstance – “an extended disruption of custody.” Since then, numerous
courts have decided such circumstance exist in fact finding hearings responsive to the prima facie facts alleged
in the non-parent’s petition for custody.1
Importantly, courts consistently find that an extended disruption of custody, when accompanied by evidence
that the non-parent had a close relationship with the children and the failure of the parent to make efforts to
resume their parental role, is an extraordinary circumstance.2
Often petitions for custody by third parties are filed after the parents have regained informal custody. Such
circumstances do not necessarily stop courts from finding that an extended disruption of custody is an
extraordinary circumstance.3
A finding of extraordinary circumstances does not end the inquiry. An inquiry into what custodial arrangement
is in the best interests of children must still be made.4

Legal Principles5
Custody standards that give preference to biological parents reflect the historical view of the relationship
between parents and their children.6 Although society no longer regards children as the property of their parents,
the view that biological parents have a natural right to the custody of their children has endured.7 The United
States Supreme Court has not specifically addressed whether courts should apply a parental preference in
custody disputes between a biological parent and a third party.8 Several recent Supreme Court decisions
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suggest that parental rights are derived from the biological parent's relationship with their child rather than the
biological connection.9
In initial custody disputes between a biological parent and a third party, a majority of states apply a parental
preference standard.10 First, several states11 have adopted a parental rights standard, which precludes a court
from considering a third party as a custodian without a threshold showing of extraordinary circumstances. 12
Second, most states apply a rebuttable presumption that favors the biological parent.13 Many courts adopted this
presumption based on the assumption that granting custody to a biological parent promotes the child's best
interests. Courts applying a parental preference will award custody to a "fit" parent14 even if a child has been
residing with a third party for an extended period of time.
Bennett was the seminal case in New York, and established the best-interests standard as operative here.15
However, it is fundamental that this best-interests standard should not be based upon which contestant can
provide better financially for the child.16
Grandparent Rights in Child Custody Disputes
Grandparents have some special statutory protections in disputes with absent parents. Domestic Relations Law
Section 72(2), specifically states that an extended disruption of custody for twenty-four months or more is an
extraordinary circumstance in a custodial contest with an “absent” parent.17
It is fundamental case and statutory law that when children reside with a grandparent for an extended period of
time, the court must hold a fact finding hearing to ascertain the existence of an extraordinary circumstance and
then base the future custody of the children on its determination of their best interests.
The above information is not legal advice. It is not a substitute for consulting an attorney. Up-to-date legal advice and legal information can only be obtained by
consulting with an attorney. Any opinions, legal opinions, findings, conclusions or recommendations expressed in this publication or on the NYS Kinship Navigator
website or by any person or entity to whom you may be referred are those of the Kinship Navigator, Catholic Family Center and/or the person or entity you are referred
to and do not necessarily represent the official views, opinions, legal opinions or policy of the State of New York and/or the New York State Office of Children and
Family Services (OCFS). NYS Kinship Navigator is a Catholic Family Center program, funded by the New York State Office of Children and Family Services.
Catholic Family Center is the only agency authorized by New York State to provide a statewide information and referral service to kinship caregivers. The information
herein is published by the NYS Kinship Navigator.
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